SENT BY'HEWM ANCHORAGE 2 


: 8-24-92 : 5:32PM 


HEWM ANCHORAGE 2-2430#169180004*46520:# 2 


193 4uSH 9THKKT 

SAN rftANOBCO, CALIFORNIA W4IO«* I27* 
rAC»'M.LC (Alt I 772* •■•• 
TCI.CPMONC I All! 771* SOQQ 


ill UMivtnaiT* avcnue 
PALO ALTO. CALIFORNIA *4JOI-l*e<l 
rACtiMlwC (4ISJ JM OiN 
TCIXAMOHE (44B) UC-3IOO 


HELLER, EHRMAN, WHITE & McAULIFFE 
attorncys 

A AA^KtRSHiA IMCI liniNA ■■nrrniOMAL OOkr«nATi«NC 

1900 CNSERCM CENTER ■ B50 WEST 7TH AVENUE 
ANCHORAGE. ALASKA 09501-3871 

TELEPHONE (9071 277-1900 • FACSIMILE 1007 277-l»20 

PRIVILEGED AND CONFIDENTIAL 
ATTORNEY-CLIENT COHHUHICATIOM 


701 *tfi« AVkNUL 

SCATTLI. NAShinStcn ••>04-7002 
FACA MIi r (AO#i 4A7* 0*42 
rfcLCBNOMK I20«) 447*0900 


1201 FAC(F>C AVENUE 
TACOma. WASHINGTON ••40»**JO# 

r»sociMiLC l*e«i mrw - 

TCLKANONC (1001 *?»'•••• 


August 24 , 1992 

•Ol SOUTH FMUC3IOA ITRCCf 
U9S AMCCLEO, CAurONMiA •OOI7-27S4 
FAWA..WIW4, itflJl »I4-I»#2 

TClCAMOHC (*I 3 , 0*00 


1200 i.W. flfTN AVSNUC 
POfTLANO OHCCAM OTAHI- AA»%M 
FACSIMILE (S09> 141* 0020 
TELEPHONE [203} 997 - 7400 


HAROLD M. BROWN 
■MJITMC* 


charlotte Thickstun, Director 

Division of Election 

c/o Charles E. cole, Attorney General 

State of Alaska 

Department of Lav 

P. 0. BOX 110300 

Juneau, Alaska 99811 

Re: Sufficiency of Gr ounds Alleged For Recall of Governor 
Walter Hickel and Lt. Go vernor John "Jack 11 Cocrhlll 
Our File No. 16918-0004 

Dear Ms. Thickstun: 


By letter dated August 12, 1992, the Attorney General 
requested me to reviev the sufficiency of grounds reflected in the 
applications for recall of both the Governor and Lt. Governor. The 
grounds stated for recall are as followsi 


For Gove rnor Walter J. Hickel; 

Walter J. Hickel is unfit for office. His unfit¬ 
ness is demonstrated by lapses of memory and pub¬ 
licly admitted mistakes which far exceed the normal 
bounds of sound judgment. He has used the Office 
of Governor to intimidate individuals who chal¬ 
lenged the legitimacy of his nomination and elec¬ 
tion. He has used the office of Governor to pro¬ 
mote a gas pipeline which would benefit him person¬ 
ally. 
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Walter J. Hickel is incompetent. His incompetence 
is demonstrated in his selection.of nominations tor 
Boards and Commissions and his negotiation or 
contracts and agreements such as the rejected Exxon 
settlement which are not in the best interests of 
the majority of Alaskans. 

For Lt. Governor John "J ack" CoqhlUt 

John "Jack" Coghill is incompetent. , Hi *, 

tence is demonstrated by his public acknowledge!# 

that he has not even read the Election 

well as contradictory public statements regarding 

hio involvement and knowledge of the recall pro 

cess. 

John "Jack" Coghill is unfit for office. His 
unfitness is demonstrated by his 

unprofessional conduct as indicated by his totally 
unfounded public accusations of 

of recall staff; and, he has used the Office of 
Lieutenant Governor in an attempt to intimid 
individuals who challenged the legitimacy of his 
nomination and election. 

“=.U to *eet th. :---a 4 » 2) c OT r- 

^nt" U yo!, «* D l?ect« Election. should deny certification of 
both applications. 

nTsctissiQM 

fppliq et j oertifiq*t i. gp ppogf» »* 

ArtlCl. 11, « 8 of the constitution of the Stats Of Alaska 

provides as follows: 

eppuTnu A - RECALL: All elected public officials 
■SECTION 8 - judicial Officers, are subject 

tS recall by the voters of this State or political 

1.0 15 as 550(1). HO have assumed for the purpose of this 
opinio^ that the recall applications beet th. requirements of AS 
15.45.500(1) (3) (4) (5) and (G) . 
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subdivision from which elected. Procedures and 
grounds for recall shall ba prescribed by the 
legislature. 

Delegates to the Constitutional Convention held at Fairbanks 
prior to statehood left establishment of the grounds and procedures 
for recall to the legislature. The recall provision submitted by 
committee for debate specified the grounds for recall as malfea¬ 
sance, misfeasance, nonfeasance, or conviction of a crime involving 
moral turpitude. The delegates debated whether any limitations 
upon the right of recall were appropriate. 2 Delegate V. Fischer 3 
the proponents of the recall measure if, assuming the grounds 
f °f w * re stricken, the legislature could, at a later time, 

ootablish grounds for recall.* Thereafter, Delegate Fischer, moved 
to delete any specification of grounds for recall. 5 The next day 
the Constitutional Convention adopted Delegate Fischer's amend¬ 
ment. The recall section as amended provided that recall prone- 
durec would be prescribed by the legislature without indicating 
that grounds for recall were necessary. Consequsntly, it was 
proposed that the section be amended to provide that the legisla¬ 
ture prescribe grounds for recall. 7 This amendment was opposed by 
some of tlie delegates including Delegate Fischer who clarified 
earlier remarks to the effect that the legislature should have the 
right to prescribe grounds for recall. He stated: 


*2 proceedings of the Alaska Constitutional Convention at 
1207-1212 (January 4, 1956). 

3 There were two delegates with the laet name Fischer. Mrs. 
F.A. (Helen) Fischer and Victor Fischer were unrelated but both 
residents Of District 18 in Anchorage. Wherever the name Fischer 
appears, hereafter it should be understood to refer to victor 
Fischer. 

*2 Proceedings of the Alacka Constitutional convention, at 
1213 (January 4, 1956). 

5 2 Proceedings of the Alaska Constitutional Convention, at 
1215 (January 4, 1956). 

6 2 Proceedings of the Alaska Constitutional Convention, at 
1221-1222 (January 5, 1956). 

r 2 Proceedings of the Alaska Constitutional Convention, at 
1222 (January 5, 1956). 
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J r HVt r?v*f day to move deletion of 5 
remarks to £ht X * a ff e ® d wlth McCutcheon's 
abl« r to -J?,*, % ffeCt that the voters 3 *°uld be 
11 for any reaa °n that the voters 

felt th« f . If 1 gave the impression that I 

I =hould « st atili«h th. grounds, 

JuJK t ‘ “ * Wr ° ng I did not 

should r,u that ***« I feel that the grounds 
should be left up to the people. M “ 

amended fc the recaYl^prcv'ision ^ f th ® issue, the Conventior 

- that is, thm leaisfature ™ that it would read as it reads no, 
recallindeed as ua +f VI r f qui f* d to Prescribe grounds for 
later, recall at will vJl hi i sc ^ e r himself noted almost 20 years 

th. delegates to the ConstituWonaf Conv/ntionJ? “ “ ° P * lon b > 

offices ho“dlnl°^ate° h o e f"f*,,I ” ernin9 raca11 «l«cted public 
since that tine^ undergone substln» PronUlgat * d in 19s0 and ha * not 
legislative histol^! 9 £ oen T 1 eco££ « vlaion - „ There i» little 
meetings were not keot in earl 1 or »° rdS ° f coim »ittee hearings and 

thet l^islative provision. oov.rninTr'eoiJn erthe1 ^ 9 **; Xt is kno ' m 

P*rt by the Alaska Legi ’la?i™ f 1 dra£tad in large 

legislature together with an plf, C ° uncil and submitted to the 
20 , 1960 ." ^ page ^7 of ^! ni *°7 r*r? r “ d ‘“< , dat «0 January 

reference to S 9 . 7 S GROUNDS rno =-^x‘f, ? ii 8la . t 1Va AffairG »“»o, in 
Legislative Council looked to taoe iS m CXpl * in * d that the 

to ericM State Sayem aani (Boston 4 th M f 

1234 ‘janu^i^?| R |, f th * Alaska Constitutional Convention, at 
Convention* at 1232-1240 ? '^January 1 ' 5, °1956 kla * ka constitutional 

’° Ss * v - Fieoher ^ SKA ssssamismh 81 (1975) . 

recall A p?° P Lfo f ns th of thf^ugtL^d d “ Ung with the 

hereto as Exhibit A, together 2 ??h! Elec \ lon Code " is attached 
Of the original Bill^HB 252 ^ an J° Py 1 ° f the re ievant sections 
committee substitute (cs for HB 252 )f relevant sections of the 

12 The precursor of as 15 . 45 . 510 . 

15 Boston 4 th tth iqc-> 

hereto as Exhibit B. 5 ? Pa<3 * S 150 throu ?h 153 are attached 
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grounds for recall. The Legislative Council also noted in its 

aroSS^upon which V- that the 

grounds upon which certification could be refused were based unon 

FOR C M!CAll e « The°l r 1 h * atatute ' including § 9.75 GROUNDS 

original bill was not amended in any resoect 

?h2 n riif2?^° r<SCa11 , issue discussed here today. Importantly 
™J£ gislativ * Counc ii identified the purpose of § 9 95 tnsufft 
£ SS hg u pnoy OR Pbtt T tS 5 a. prohibiting^ 

Stition 3 „ attacX Zh . e deriving validity of a recall 

287, 303* (Alas ka -B l gtriCt , 687 P.2d 

obligation otth* clrttU- ^? Urt in P licit ^Y acknowledged the 
the charaeiwh^nH oertxfy ing officer to examine the sufficiency of 

ToutrZrLS::^ adoptad the position that insufficient charges 
should b. “et forth"™ ? U * «hlch are sufficiant 

Director ri-, on the ball °t» Thus it is clear that the 

groundsfor re«U ^ th * sufficiency of the asserted 

process. U as part of the recall application certification 

2 * Th» Standard of Rsvi^ 

T 5*^ e . i * onl Y on * Alaska Supreme court case which deals 
the sufficiency of an application for recall o? pSlic o??iSi^« h 
The case arose in a local public officer eontevt*™! 4 1 

• st ? t “ t ? r V. «*«• (since ae.nded) ee? out ?n th. 

Municipal Code in Title 29. state'* 

concerned recall efforts dirert-aH . . 

school members initiated by a nuJLr of disapooi£t<L e i*° ted 
residing m the Bering Strait School District. The^votar^all^d 8 
citing some specifics, that the Board M **bere to 11 ^', 

railed to perform the prescribed duties of their offio- 1 i° d had 

sufficiency of the *£ 

tin.**” COdlflad “ “ 15 ’ 45 - 550 Bee., of tol „ nf sutltln 

§S 9.71, 9.73, 9 V 74 ? ^*9.7?^ S" 0 ™** a ~ » aSed 

1& Now AS 15.45.710. 

pursuant 9 t o n AS l^oefcm^ Araa (REAA ) established 
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Director 


grounds for recall _ 

recall provisions afforded oppor±un&? f Cir 2! latio ? review a hd the 
recall to submit a rebuttal or th * orciuia l® subject to 
on the ballot with the ,t.t.d ”° Uld * pp “ r 

Availahility of taeaii _ 

vary significantly from jurisdiction'? 1 ' for - a J 1 “ gr } Jntle<1 voter, can 

in Melnar« noted, recall, U at -t iC * ion * Afi «!• court 
an extraordinary remedy available nril uf , a P ectr um, is viewed as 
Stances with groat attention 2^® 0n f y in the . narrowest of circum- 
technical requirements. At the other^n t0 1 i mlT : ations imposed by 
recall as a political remedy .?,»- th t end ar « jurisdictions who see 
technical safeguards. After review nf°^ Y 5? “ ln i®al procedural or 
onr recall provision th« * re ^ iew of the historical background of 

into a middle ground between" thes^f ^ recal1 in Alaska fen 
The court recooniy^ ». two extremes. 687 P.2d at 294 

subj.ct, hovaver, to reaSOTabl# SSI*" 1 * 11 * P 01 ^ 10 * 1 in naturi 
relating to recall ,« the coureLfl t ? t i? r5r , constraints. "Statute* 
so 'the people [are] peraittL t?’ ? houl,J b * liberally construed 
lie. at 290 (citations o£i«pSf t ° D vote ? n d sxnrsss their will.'" 
judicial restraint in construlna th«°If»f ln ? th * daalrabllity of 
calling for recall, the court 9 urce<? U +hi° 1 ? nC ¥ ? £ appl io.tionc 
particularly define or otherwise radfl. 11 le 9isl«ture to acre 
our recall statutes. la. UnfoVtunatali ^-k *“ bl « u i t1 «® found i„ 
yet obliged the court i^thii reg«d? legislature has not 

contain^ 0 ! 0 ? 1 ?.Illations 
recall petition to go to the voters re lllT*. «utfici«nt for the 
the role of the court to pass UDO „' til •"’ r ' l ;? ,il * d **»* ib "» not 
Instead, it stated "we are P in a posi tion 'LT* n .° f . th ® slle< 5 at iona. 
on a motion to dismiss a comolalnn f». a*. 1 ” 11 * 1 bo a court rulinq 

round because they did include all Guff icient, the court 
represented a failure to per?o™prescribed^!; Vhich ' if tnie ' 
reluctant to hold recall petitions tn du tie«- The court was 

Jr*! at la< ? al training in drafting recall raquirein « n ts 
necessity. The court emchasi?«»d t-via*- P®titions would be a 
fsalt with recall on T^ 1 , 1 Procedures here 
legal specialists would be linHtJd2?'? where access to 
^91 ne rfl court, ”... the itatutca .” ost .^ m P° rta htly,» said the 
opportunity to make a rebuttal which wIm h target official an 
along side the proponent's etitemtS V 1 , b placed on the ballot 
The purpose of a particularization • ch<ar 9es.” id, at 3 01 .” 

P icuianzation requirement with regard to the 


ia This is net the case 


111 a Title is recall situation. 
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S« defenS C hi* 9 cond^t aff ^ ^ * fair 0pp0rtU “ 

Hi rkot/r2!h n ? * — "Vf fiei * n cy of the allegations involved in the 

" j. ppl t c h fxiT he / equires ref#renc « t n o th ; 

ties with the statutes involved \ n %h. w*- arB * nu, **L M ®™>ilari- 
distinct and important dif ferenca* case, there are some 

are different ^ * First ' grounds for recall 

DirectorrtSiofcu5fff' r< ^? 1 ^ 1 1 ? ,, ? ,tlon edification by the 
petition sionatur^B * ™ < d . Wor * recall proponents collect 

place on bJEf^or""- " 0St ^rtantly is «• 

rebuttal by the taraS ■ e 1 xther J tn ® grounds for recall or 

elected public officials w 5 f ' Finally, the recall involves 
for us to reenncii-f 1 4 huld Bta teviae offices, it remains 

tensions creatod^by^he^c^-tino* V? ° f thi * rcca11 * ffort ' the 
in uei* Y . competing concerns expressed bv the court 

not ;S, 5 ^s«a^ Cal while dl , e t 
f8lr opp °rtunity ^to 'the^ofiio^oid. at to'V^ *££ 


3 - «»* mwlrwent gf i ? tlae y.oi. c... 

to oo^?iS?i i “ ti ° n ”"i st , cont ain allegation, which are sufficient 
to constitute a prima facie case for recall under on* 

mea^Lga^Ty^nd factually^mcient* to*const Hi*. TqlovnTT* 

££(3rd ' g/^gk'eT r ^ 1 To . * £ i 21 . 5 - ILZjj' 

PsVJ-u 

lack or fitness, incompetence, neglect of duties or *corrupt 2 on 
Memers at 300, fn.is and 302. See also He™n J r P ptlon * 

7 ° 7 - 7 “ (W»h. 1981) ■ Fa^rai^Ts ^Te^t “ 3 

® lt * ou S h the charges may contain some 

ciant far?!\o a ^ n t“ , a wholc ' they do state suffi- 
ofJ?^ifi Ct ? - t0 identify to the electors and to the 

2hfih lal ^w en 2 g . recall * d actB or failure to act 
ori^n J* 1 ** 1011 *- ^. ustlficat ion would constitute a 
prima facie shoving of [the grounds Tor recallj." 

' n 1J87) , and tjoultrie v. Davis . 498 


desorb “ piVtSl’n not^lHan ^woW* f ° r reCa11 
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i Fla * ? pp ' 4 Diat * 1986 )- 20 While this does not 
Sma? v,o «n‘ he * at ®o W and tl . 1 * Q , 3 of alleged shortfalls in performance 

t?on so th)fi? e ?K Wlth K^ peCificity/ ^ does ret 3ui- re enough informa- 
J^*,*^*- pU ?*t X . C officer can identify the incident com- 

p X 2d at hlS actlons - SSS/ for example, Mainers . 687 

534 rw^rh 91 ann 2 ' ^aoi\ ^ ttolitor v. Miller, 301 N.W.2d 532, 

fa^ti M indioA P i P n« ° ther 3tate COUrts hav « ruled that absent 

d iS^ g arbitrary or unreasonable conduct, the discretion- 

recall a official cannot be a sufficient basis for 

(3rd X ld 1 MuriC ^ al corporal- jn ng § 12.251 fn.12 p.515 

1 JJ 9 1 ? > ; CAgSjf ‘ Alvar^g, 832 P.2d 790 (New Mexico 
Tnhni \] r *, b r r ' wr / 692 p ’ 2d 799 ' 802 (Wash. 1984); Tolar v. 

nent^with ? S ?-* 2d * 96 ' 199_2 °0 (Fla. App. 1962). A mere disagree- 
? 2inn^<r , i 1C3 f ^ " ot a le ^ ail y sufficient basis for recall. See 
ed W rev I1 i 9 e 2 ? n ^ g rt P » i Cor P orat i orR § 12.251.15 at 519, fn.13 (3^d 
SunrlZI’mfJl l) - “S the f ases clted therein. We think the Alaska 

«? -"text of a recall application under Title 15 
would adopt both of the above standards. 

4 ‘ gr2 UP V 1 ,ff t °*'"' Mwlw* »t 

The legislature has not defined any one of the otatutorv 

£“?■£• /“ ” call r . °t fitn. S s, iJcompetmc^ n^T«t Sf 

d ^^® s a ^i corruption are comprehend ve terms. Blacks 

<?"!?’ and W t b3ters . n define unfit „ im.uit.bl. £? 
qualified. Incompetence is defined as lack of ability or lack or 
capacity. Neglect is defined in Websters as implying insufficient 


M In Miners, both the proponents' charges and the school h n ,r^ 

r£ r Vj*. bUttal W °“ ld be refl «« ed the face^f "Z 

Under those circumstances, the purpose of the r«aui™«i»nV 
particularity in AS 29.28.150(a)(3) [now AS 29.26.260(3)] was 
construed as giving the officeholder a fair opportunity to defied 
» co S; . We believe that the Alaska court ^nco^fng as 

Governor°ani it l h * contcxt of ° statewide recall election of 9 the 
as ^t. Governor would agree that this requirement is just 

as it inf °£™ ed J ind ®Peud«nt decision by the electorate 

in to oottt- . fair ^^ Pportunity for re buttal by the public officer, 
would be it rU +. ng the P artlCul °rity requirement, the Alaska court 
rim fre a cleat***^ Poetically all jurisdictions that either 
would also ho statement of reasons or "grounds" for recall. It 

the eourt°i!? w ° nSiSt6nt vith the "® iddle ground" view adopted by 
tna court in Keiggra. See 687 p.2d at 294. 


2l Blaoka Law Dictionary 1372 (5th ed. 1979) . 
“websters 9th New Collegiate Dictionary 1289 (1989). 
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corruDtTon^i**daf inii 9 th “ t h ” “ claim to V our attention, while 
ni. d if' * 8 1 Bl P axrme nt of integrity, virtue or moral 
principal. BUcke Law Dictionary »t page 3 U defines corruption .3 

usob" hie' station offlolal ... who unlawfully and wrongfully 
nlZl H • tation • • ; to procure some benefit for himself or 

(2„dcir fltoSsa ». will HIM, 705 r.2d 603 62 3 

Una cir. 1983), £erfc. dgD <( 464 u<s> 1007> 

Non*theiI..° f Ji 81 definitions are particularly instructive. 

aDDlicat-Snn ' tw * ® ust be defin ® d in such a way that its 

violince to th.f ° f r#ca11 is not fio a * to do 

■uhio^ th * ^"cipal that in Alaska a public officer is 

tS* the* not!*?* 11 ° nly f ° r cause * At the same time, we must adhere 

relatfng ^ ^JATchn?i° U * • ‘° Urt in *** ** that *S *££Z 
people ?arei Derairtp?? ft ld llb « ral iy construed so that "the 

at 296 wl 3 d t VOte and ex P r ® SB their will." 687 P.2d 

Sat l‘ch of ?£^i d ..”® Ua H e 'u lri th l abfienc « of evidence otherwise 
b^thriLislatur. g r?:r e to be.afforded a distinct meaning 

i?-L. ( j A i aa £ “""j* “**-»-*& - p -~ 35 -- 

* 46 ' 06 < st " -• ls92 > (‘Meet g^Tto ^cfwort^ thTi&tSi?? 

„ v t Wefrffitsr, 692 P. 2d 799, 804 fWash 19fid\ 

as* »r?ckino UP o?'” a S^^ ln the raca11 d.fin.d InooiVato^ 

as lacking of qualities necessarv to effect- 

“11?"’; Ci i. i " 9 Jll W8bste 5 s Th \ rd ■«» ”t.rn.tio^l D 1 =tion^ n ^?l 
(1961). Mental or physical disabilitv will i, ** J,x ” 

for recall for incompetency according to th^AttSra^v 

Kansas. 1981 Op. Kansas Atty. Gen. ^n. 2?, F oJ 

these reasons, we feel that incompetence in the re«o i ‘ l 

°f mental “p^VtoISrtSSTtt.lSS 

pe??c™ ene ‘T duty « Til. 1 =T eS ?, wlt |’ OUt «uff iclent axcuae to 

y, while corruption implies an intentional evil 


»iafe«a h n *c. 9 o? U v?*lat°ion "ofTh. *” ” alf " Bance ’ 

79i: h * SgiecrVHif^aFiT^/" *8™ P^d"®? 

Which was an officer's legal”diJtJ 1 to*do!‘t.° lent ** cus ® to do that 
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J 10 1Q79^ v ‘ grtWitjE, 367 A.2d 423, 429 

IQ*7* 7 \ . y, Rym , 455 F.2d 728, 734 (9th Cir. 

^ V- Uhlt?d St^t93 , 285 F.2d 222, 224 (10th Cir. 1960) . 


5. 


Against go vernor Hloksl 
a - Licit of Fitness 


thr ** separate and distinct claims 
officr 1 None tf a thr ga i i -° n that Governor Hickol lacks fitness for 
mill C i ° f ^claims considered individually or collectivelv 

preceding sections fa ° tUal * Uffici * ncy tMtB outlined in the 

T * ^HXS UNFITNESS Tfi DEMONSTRATED BY LAPSES OP 

Sffi*** pS P i J ? UgI ^ Y ^PWtTT SD MISTAKES WHICH 
g* BOUNDS OF SOUND JtJDG- 

inpu^co^crw^ is* unauitabl« n *r y inappropriate" 

£d U ^ 

----irSSs 

opportunity to defend his conduct. How manv l»«««««£ h f 
involved and when and where did they Sr? P Hoi ^ YT 

wSt^id fh» Stal 'l S |,''* re thare and whe " and wh ® r « did they occSr? 
What did the mistakes concern and were they big or little mi«ta>oa^> 

take"to Y exceed ° r **“*■* fitted mistake.XTit 

take to exceed the "normal bounds of sound iudam«nt7» 

assuming all that is stated is true, does erce^dU™ ..n„™ ? 
for n f?f?L‘ OUnd ( JU i?” en ^" °" ° n " or occaeione^rcnde^you'unfit 

i,lu i ce °f* ls thls i ust an opinion of the proponents of recall 
without any tangible basis in fact? sea for ^ , ,1^ 


corru^i 1 ® neither recall application raised neglect of duty or 
Sr™Vi^ ' ^ round f °t recall, „ e have considered both !n 

statutory ground fcr®‘recall* °U^h«r "thTo ^ 6<1 “ tiafie ? an * 

discretion 

is not clear fror ^ 3p * ci,ied »V the proponents of Scan 

w. do not ad/r.ee thaf^ SttS’lefSir" 7 P ' 2d at aM - 
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So.2d at 997 (requirements are not met where the statement in the 
petition is nothing more than a conclusion or opinion without any 
tangible basis and fact). 

In Ci.ta._gf gladatone, 768 s.W.2d at 103, the court considered 
a petition for recall which mat all statutory requirements except 
that the statutory grounds alleged for recall contained nothing 
specific m the way of facts. In rejecting the petition, the 
Missouri court stated at p.106: 

The Residents say no specificity is required by the 
statute. They claim the reasons for recall will 
come into focus by the time of the recall election. 

This approach is not adopted even though, "[ijniti- 
^tive, referendum and recall are rights reserved by 
the people, and as such are to be construed to make 
effective the reservation of power by the people." 

S tate ex rel. Ferro v. Oellermar>r| r 458 S.W.2d 583, 

586 (Mo. App. 1970)- As noted in Ma iners y f 

Bering strait Sc hool District . 687 P.2d 287, 294 

(Alaska 1984), recall came into the policy process 
as a companion to initiative and referendum. Its 
purpose was to give the voters "a check on the 
activities of their elected officials above and 
beyond their power to elect another candidate when 
the incumbent's term expires." id. (Footnote 
omitted) Alaska's high court said recall ia a 
political process and should not have over-techni— 
cal shackles put on by the judiciary, but that ouch 
interpretations could be avoided by having complete 
and carefully drawn statutes. at 296. The 

miners opinion did recognize, and this court 
concurs, that there is a difference between recall 
and initiative and referendum; namely, in a recall 
a "particular person's continuance in office is at 
stake, not just the fortunes of a policy or issue. 

This why the recall process includes such things 
as a statement of grounds. . .*• at 296 n.7. 

In JenKins y. Stflbles, 751 p.2d 1187, 1188-89 (Wash. App. 
1988), the Washington court quickly disposed of all charges on a 
recall petition as factually and legally insufficient. The 
allegations were that a judge committed misfeasance or malfeasance 
by refusing to grant a continuance, by aiding and abetting in 
racketeering, by refusing to allow a defendant to have right to 
counsel, and by allowing a police officer to testify while he was 
high on drugo." at 1188. Alaska, like other states which 

permit recall only for cause, requires some reasonable recitation 
of specifics ao that the public officer can defend himself and the 
electorate can make informed independent decisions. 
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II. 


° r gQVBRNQP TiUJilHiL 

™ UBsmiasi 

even iTt™^^ L** ° b n s « 7 * „ that allegation without wore, 

ly, we note that * or recall ‘ Secondari- 

the electorate or the Gov«i-n^. provided which would inform 

intimidating and who or what actB war * considered 

Allegation, 5 railor h^ in ,? K ividual ® war * intimidated when. 

residents of the city" Without rt- har ?J? Cd and intimidated the 
accomplished did not Provide ^ d ** Cr i b i n 9 how or when that was 

opinion of the Attorney General for* s™th"n "v \ seconding to the 
South Dakota Attorney General -fFp^ Dakota. 1 D 03 Opinion 

fails to meet either tJ! i (Fab * 15 ' No * 83 -° 8 > • This claim 
outlined in section 3 . e 9 *l or factual sufficiency teste 

111 * -HE ^5 USED THE OFFICE nr top GOVERNOR To 

■* PTPE L 1N a WHICH wqgT i P PPNK F TT ! Hirt 

tute a grouid 9 a f t or° n recall? t ^hera^re ^a^bi doos not con8tl " 
benefits which flow from public service and " 91 ! intangible 

the Governor j^end S to a ^ion 

xm lawful and does not under anv oenerits, such conduct 

offioe. saa As 39 .52 120 ?^ r rafleot unfitnas s for 

attempt to^s. hie office for pTreonel o.?n' c not ua « or 
that i. not what was alleged by the priponelts 
event, minor and inconsequential ethical conflict J* 0 * 11 - * n an V 
and recognized as acceptable undar *->,« «. *- 3 ^ c ^ s ar * unavoidable 
in the Alaska E xecuUve P B«„ch Et"c a Lt ieTs TSVS ^ forth 
does not mean that we challenge the truthnf A ?hl? , 52 , 1 i 10 ’. ThaR 

nature of f t ^ “ l£uaed7 we. the 

the circumstance., ther^f . conferred upon the Governor? under 

come to an in?o™L lndeoind?L° PP ° r ^ ty tor the al *ctorate to 
the alleged gro™ds for conclusion as to the validity of 

for the Governor to defend against ^.clai/s , n ° 


b. 


Inconpetenay 


the allegation*^hat Governor HI ckel c1 ai “* eupportii 
claims, whether considered individ^H lncom P e Jf nt • None of thee 
ground for recall. dividually or collectively, atate 
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I. "HIS INCOMPETENCE IS DEMONSTRATED _IH_HIS 

SELECTION OF NOMINATION S FOR BOARDS AND COM¬ 
MISSIONS . 11 

This allegation is conclusionary and is neither factually or 
legally sufficient. No attempt is made to explain in what respects 
the Governor's selections reflect incompetence. No nominees are 
identified as representative of this problem and no hoards or 
commissions are named. The Governor has been in office for almost 
two years and he has nominated hundreds to fill vacancies on tne 
various boards and commissions in this state. The nomination of 
pereonG to boards end commissions is committed to the discretion of 
the Governor. A mere disagreement with the Governor's philosophy 
io not a legally sufficient basis for recall. See the cases 
collected, infra . Section 3? see also cases cited in 4 McQuillin 
Municipal Corporations s 12.231 at (3rd ed. rev. 1992). 

II. HIS INCOMPETENCE IS DEMONSTRATED IN HIS NEGO¬ 
TIATION OF CONTRACTS AND AGREEMENTS SUCH AS 
THE EJECTED EXXON SETTLEMENT WHICH ARE NOT IN 
THE BEST INTERESTS OF THE MAJORITY OF ALAS - 

This claim does not advance a legally or factually sufficient 
ground for recall. This is another example where the recall 
proponents appear to disagree with the Governor on a matter of 
policy or as a matter of opinion. See Moult rie . 498 So.2d at 997. 
The Attorney General who is appointed by the Governor brings, 
prosecutes and defends all necessary and proper action* in the name 
of the state for the collection of revenue. AS 44.23.020. The 
Governor may or may not participate in the negotiation of settle¬ 
ments and agreements such as the Exxon settlement. Even assuming 
the Governor did negotiate the settlament, such settlement is 
committed to the sound discretion of the Executive Branch. Once 
again, mere disagreement, with the discretionary act of a public 
official is not a legally sufficient ground for recall. A 
settlement or agreement that is M not in the best interests of the 
majority of the Alaskans" may or may not reflect incompetence. 
Other than the "Exxon settlement," the proponents of recall allege 
no specifics as to the identity of any other "contracts and 
agreement.*" which allegedly demonstrate the incompetence of the 
Governor. This is another instance where the claims are factually 
insufficient to inform the electorate or the Governor of the basis 
for recall. Notice of conduct constituting recall to both the 
electorate and the public official is in accordance with "a basic 
policy of informed decision-making In a democratic society." In re 
Wavne Countv Election C ommission , aaa N.w.2d 707, /12 (Mich. App. 

1986); City of Gladstone . 768 S.W.2d at 107. 
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6. The Alle gations Against Lt. Governor cochlll 

a. The Allegation that Lt. Governor coghill ii Incoa- 
petent 

Proponents of recall allege two separate, distinct tut 
nevertheless related claims in support of the statement that John 
"Jack” Coghill ic incompetent. These claims, whether considered 
individually or collectively, do not state a legally or factually 
sufficient basis for determining that the Lt. Governor is incompe¬ 
tent . 


HIS INCOMPETENCE IS DEMONSTRATED BY HIS PUBLIC 
ACKNOWLE 
TION LAWS. 




ME NTS 


THAT HE HAS NOT EVEN READ THE ELEC- 
AS WELL AS CONTRADICTORY PUBLIC STATE- 
REGARDING HIS INVOLVEMENT AND KNOWLEDGE OF 


THE RECALL PROCESS . 


The entire allegation, even if true, does not constitute 
incompetence. No specifics are provided which would indicate when 
or in what form public acknowledgement occurred, nor is any 
specificity provided witn regard to the "contradictory public 
statements" concerning his involvement and knowledge of the recall 
process. An allegation of something akin to mere "administrative 
incompetence" does not support recall. Sea Noe l v. Oakland Pntintv 
cierX . 284 N.w.2d, 761, 764 (Mich. App. 1979). without some 
specifics concerning the nature and extent of the "contradictory 
statements," there is no way for the public to independently assess 
whether incompetence is demonstrated and there is no fair opportu¬ 
nity provided to Lt. Governor Coghill to defend against the 
allegations. Meiners . 687 P.2d at 302. The allegations fail to 
meet either the legal or factual sufficiency tests discussed in 
section 3. 


b. The Allegation that Lt. Governor Coghill le unfit 
for Office 

Proponents of recall advance two separate and distinct claims 
in support of their allegation that Lt. Governor Coghill is unfit 
for office. 


I. "HIS UNFITNESS IS DEMONSTRATED BY HIS UNETHI¬ 
CAL AND UNPROFESSIONAL CONDUCT A S INDICATED BY 
HIS TOTALLY UNFOUNDED PUBLIC ACCUSATIONS OF 
CRIMINAL ACTIVITY OF RECALL STAFF. 11 

This allegation fails to meet the legal and sufficiency tests 
outlined in the preceding sections of this letter. Mere 
conclusionary allegations of unethical and unprofessional conduct 
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Director 


independently t^asswawhather^ground f° l* 1 * elector- ate 
will not meet minimal retirement* r#< ^ n h A* b **i 1 stated 
provide any detail ae ’ Additionally, the failure to 
where the rrmHnrf . when the conduct complained yf occurred 

was or who it Me direotod lad T °° curr,c1 ' , or *van what the conduct 
Governor to defend ag ° in ’ t ' M *e» it impossible for tne Lt. 
recall Droeon^nf-!^ bl * conduct. The illustration provided bv 
recall proponente i. itaeif conclueionary and thus Insufficient: 


II. 


GOVERNOR TM ^ 


^ B I > TjS£. PITT<7r i 0r _ 

E TRCTTf5F i. mLttIa&£I °f H I S N O MINATION IMn 


euffioiiScv 1 ^!?^ f falls „ to Met either the legal or factual 
tm i™ ... . discussed earliar. This allegation, even if 

is uArit r not * stabllsh a prima facie case that the Lt. Governor 

ine taiJLUr « to provide the identities of the 
individuals intimidated or to provide detail* r>r»nr>ia•»« . 

“? ’tlT °i attempted imUinidatio^nMidersTt^UrooMlble^for 

^ouri'^Tecal^"^^ 1 ^^ 8 !,” Uh ° th r the « <^.r£r 

recaiiea. Again, the absence of the 
prevents the Lt. Governor a fair opportunity to defend aaainst th<» 
S2f?? » l * 00 ““Ff a» proponents of tte recall "^^virSor 
application S for*recall? Stat * ,rounds sufflclant to «*• 

For all the reasons stated above, the recall amiiMM... 

S2S*n ^ b0t ? Gov t rnor Walt « r »i<*el a * d Lt. Cover^or john ^ick" 

Coghill do not state grounds for recall sufficient to meet the 
requirements of AS 15.45.500(2). The application ™ ^ 

S ^ b p^ an ^ a11 ^ * n tile re( ? u ^ red f °rm» Consequently, you, as Director 
Of Election, should deny certification of both applications 

me. If y ° U have any questions, pleaee do not hoaitata to contact 


HMB/jm 

Attachments 


Very truly yours, 



WHITE & McAULIFFE 


Harold M. Brown 


CUCQ3618.UP 



